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The role of maliki jurisprudence in building and rooting criteria of the

theory of abuse of rights - Study in the light of the law-
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Abstract:

The concept of abuse of rights is one of the most important legal theories
that approved by modern laws in the early twentieth century, from the evolution
of concept of law, Whererights are no longer absolute, used by the the owneras he
wants, but he has become relative, or the landlord must comply it with its
purpose.

This concept of Abuse, Islamic Jurisprudence is already recognized before, it
was rooted as a complete and separate theory, related mainly with the concept of
right in Islamic Jurisprudence, because this theory based on one side on the
equilibration between the individual and collective right, and the prevention of all
damage that ensues the use of rights on the other hand. Because Figh is a
teleological legislation, based on fixed principles and rules and foundations, their
source is the revelation of God, not the abstract mental thoughts, where the mind
moves in its diligence in the light of these Principles and rules.

The Maliki school is considered the most dilatory and most applicable case
law of the concept of abuse of law, if not the only case law that has established
the criteria for the abusive exercise of a right, whether subjective criteria or
objective criteria , to from these branches jurisprudence, such as the provisions
that prohibit the exercise of law for the purpose of harming others, or the
satisfaction of an illicit interest .. especially with "el Imam Shatiby” who is
considered the founder of this theory, where he tackled the most important and
deepest and most specific ways of abuse -through the consideration of goals and
objectives of Acts- is the circumvention of reaching a goal or the legislators have

not wanted.
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